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INTRODUCTION

After years of deadlock, enlargement is back on the agenda 
and the European Commission spoke about a ‘historical 
window of opportunity’ for candidate states to ‘strongly 
bind their future to the European Union’.2 However, the 
process seems easier said than done. The issues to be 
tackled related to the completion of a new enlargement 
are manifold and cover disparate areas, including the 
budget, the single market, the Common Agricultural 
Policy, the institutional structure of the European Union 
(EU) and, above all, the rule of law. Although the topic 
has become more and more relevant in recent years due 
to an international context characterised by state capture 
processes both within and in the immediate neighbour-
hood of the EU, the methods used by the Union to control 
and protect the rule of law within its borders (post-acces-
sion instruments) and to promote reforms that improve 
the level of rule of law in the candidate countries (pre-
accession instruments) are proving to be ineffective.
The purpose of this paper is to outline these procedures 
and methodologies, identify their main criticalities and 
analyse possible reforms and modifications to make them 
more effective. Furthermore, the aim is to emphasize how 
the rule of law became a more central issue in enlargement 
than in the past, highlighting how accession depends now 
not only on the performance of candidate states in this 
area but also on how the EU protects this fundamental 
value within its borders.
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The first section will provide a contextualization of the 
topic of the rule of law in the political and legal system 
of the EU, emphasizing its fundamental importance for 
the functioning of the Union and underscoring its con-
nection with enlargement. Furthermore, it will be ana-
lysed how the mistakes committed during the 2004–7 
widening and the current geopolitical context have ele-
vated the rule of law to an even more crucial role than in 
previous rounds. 
The second section will outline the ‘domestic’ instruments 
at the EU’s disposal to verify and protect the level of rule 
of law within its borders, highlighting how even these 
mechanisms – though seemingly only remotely related to 
enlargement – play crucial role in securing the consent 
of several Member States to a future widening. The four 

main instruments for this purpose will be analysed, and some reform proposals will 
be presented regarding the two most incisive, namely, Article 7 of the Treaty on the 
European Union (TEU) and the budgetary conditionality.
Finally, the third and last section will investigate the ‘external’ instruments with which 
the EU seeks to promote the culture of the rule of law in the candidate countries. Con-
sidering the difficulties encountered by the latter in carrying out substantial reforms 
and increasing their level of rule of law, the accession methodology and pre-accession 
financial conditionality will be analysed to find out their main shortcomings.

BALANCING VALUES AND GEOPOLITICAL PRESSURES: THE ROLE 	

OF THE RULE OF LAW IN EU ENLARGEMENT 

TEU’s Article 2 enshrines the rule of law among the fundamental values that the EU 
and the Member States are bound to protect, uphold and promote. As such, it consti-
tutes a core element of the EU’s political identity and self-understanding, shaping both 
its internal politics and external action. However, the rule of law also serves an opera-
tive function as a structural constitutional principle underpinning the entire EU legal 
order, a role that has been consistently affirmed by the Court of Justice of the European 
Union (CJEU).3 In particular, in Les Verts the Court famously described the (then) Com-
munity as ‘based on the rule of law, inasmuch as neither its Member States nor its 
institutions can avoid review of the conformity of their acts with […] the EC Treaty’.4 
In Kadi, the CJEU took this stance further by annulling an EU regulation implementing 
a United Nations Security Council Resolution, on the grounds that it violated funda-
mental rights, thus upholding the autonomy of the EU legal order and its commitment 
to judicial protection.5 These rulings highlight the centrality of the rule of law not only 
as a foundational value but also as a crucial legal principle necessary for the functioning 
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of the Union. To provide a practical example, this is especially evident in the area of 
freedom, security and justice, where the CJEU famously held in Aranyosi and Căldăraru 
that norms based on the principle of mutual trust such as the European Arrest Warrant 
(EAW) could be suspended in ‘exceptional circumstances’6 that include serious systemic 
breaches of the rule of law.7

Having clarified how this concept constitutes not only a political ideal but also a jurid-
ical foundation of the EU legal order, its relevance in the context of enlargement becomes 
more apparent. Other than being included among the prerequisites for accession by 
TEU’s Article 49, the rule of law is explicitly embedded in the first Copenhagen criterion – 
commonly referred to as the ‘political’ criterion. However, the dual nature previously 
discussed also manifests itself here, as the rule of law is implicitly included in the third 
Copenhagen criterion: the ability to assume the obligations of membership, namely 
the acquis communautaire. Indeed, as mentioned above, the Les Verts judgement laid the 
groundwork for understanding the acquis not merely as a set of norms to be transposed 
into national law, but as a coherent and autonomous legal order founded on constitu-
tional principles – chief, among them, the rule of law.8 This interpretation highlights 
that the rule of law requirement is not merely a preliminary condition to be fulfilled 
before accession, but a continuous obligation intrinsic to the status of a Member State.9 
Although this obligation had long been implicitly embedded within the EU’s legal 
framework, the CJEU made it explicit in Repubblika, where it articulated the so-called 
‘principle of non-regression’10 according to which Member States, having freely com-
mitted to the values enshrined in TEU’s Article 2 upon accession, must refrain from 
adopting rules that would undermine those values thereafter.11

The respect for the rule of law has always been a fundamental requirement and pre-
requisite for entering the EU, albeit enforced with varying rigour by the Union and its 
incumbent Member States. In fact, the 
main driver for the Union’s enlargement 
has historically been geopolitical concerns 
and strategic interests that, in some cases, 
overshadowed all other considerations.  
A significant example of this dynamic can 
be observed in the Eastern ‘big bang’ enlargement of 2004–7, which brought 12 new 
Member States12 into the EU. This enlargement was spurred by the sudden collapse of 
the Soviet Union and the subsequent emergence of new, fragile, and unstable republics 
in Eastern Europe. The EU sought to stabilize and support these states in a reconstruc-
tion process grounded in the values of democracy and the rule of law. Such a process 
requires time, as it involves building not only institutions but also solid foundations 
of social capital to support them. Without such civic engagement, institutions risk 
becoming hollow structures: well-designed but incapable of upholding the principles 
they are designed to protect. 

THE MAIN DRIVER FOR THE UNION’S ENLARGEMENT 

HAS HISTORICALLY BEEN GEOPOLITICAL CONCERNS 

AND STRATEGIC INTERESTS THAT, IN SOME CASES, 

OVERSHADOWED ALL OTHER CONSIDERATIONS.  
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Yet, the EU felt it lacked this time. Eager to fill the political vacuum left by the Soviet 
Union and fearing potential autocratic regressions or renewed tensions and conflict, 
it adopted a policy of ‘enlargement at all costs’, an approach well illustrated by the events 
that preceded the widening. In fact, at the Luxembourg Council in 1997, only six coun-
tries13 were deemed ready to begin accession negotiation, but by the Helsinki Council in 
1999, under the pressure of the escalating war in Kosovo, negotiations were extended to 
six additional countries14 which had been considered unprepared only two years earlier. 
Nevertheless, both groups, with the partial exceptions of Bulgaria and Romania, which 
required two additional years, completed the accession process simultaneously. The result  
– the largest enlargement in the Union’s history – was successful in achieving peace in 
the region and facilitating the transition of Eastern Bloc states into stable democracies 
and market economies, thereby giving birth to the concept of the EU’s ‘transformative 
power’. However, all that glitters is not gold. Indeed, states such as Poland, Hungary, 
Bulgaria and Romania joined the Union only to later reveal significant shortcomings – or 
even backsliding – in their democratic systems and levels of corruption.15 
Nevertheless, the Continent was now secured and, from that point onward, with the 
notable exception of Croatia in 2013, the EU’s enlargement policy entered a phase of 
stagnation. The reasons behind this phenomenon, often referred to as ‘enlargement 
fatigue’, are diverse. On the one hand, the Eastern Enlargement was unfairly blamed 
for having jeopardized the EU’s internal cohesion and was seen as a contributing factor 
to the failure of the European Constitution project in 2005.16 On the other hand, as in 
the words of former Commission President Juncker, the EU shifted the focus ‘to digest 
[…] and consolidate what has been achieved’,17 while also addressing the multiple 
crises that followed enlargement, including the 2008 financial downturn, the 2015 
migrant crisis, the rule of law crisis, Brexit and Covid-19 pandemic. As a result, the EU 
chose to prioritize internal issues over further enlargement, particularly since new 
candidates were perceived as not only economically weak but, more importantly, insti-
tutionally fragile.
A significant shift occurred in February 2022, when Russia’s invasion of Ukraine reawak-
ened fears for security and the threat of war, concerns that had seemed to belong to a 
bygone era, largely outside of the realm of possibilities in contemporary Europe. Over 
the past three years, the EU has rediscovered its historically primary driver for enlarge-
ment: a ‘geostrategic investment in peace, stability and prosperity’.18 After two decades 
of stagnation, the density of enlargement-related events in the past three years – includ-
ing Ukraine, Moldova and Bosnia and Herzegovina beginning negotiations and Geor-
gia attaining candidate status – might suggest a return to the EU’s previous policy of 
‘enlargement at all costs’. Yet, despite these formal advancements, the EU and the 
Member States appear substantively unwilling to overlook significant issues, especially 
in areas such as democracy, the rule of law, and the fundamental values protected by 
TEU’s Article 2. However, finding the right balance between a strict application of the 
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accession criteria, the limited time dictated by geopolitical pressures, and the need to 
maintain coherence remains a formidable challenge.

STRENGTHENING THE RULE OF LAW FRAMEWORK: INTERNAL REFORMS 	

AND MECHANISMS FOR AN ENLARGING EU 

It could be argued that analysing the tools available to the EU to protect the rule of 
law within its borders is something only tangentially related to enlargement, especially 
considering that the imperative for internal reforms – broadly understood and not 
limited to the rule of law – had already become pressing well before the renewed 
enthusiasm for enlargement triggered by the Russian invasion of Ukraine. Indeed,  
the crises faced by the EU over the past two decades have highlighted the limitations 
of a Union constrained by insufficient competencies and decision-making processes 
that often fall short of ensuring adequate readiness and efficacy. However, as noted 
by the Commission itself, ‘while reforms were necessary before, with enlargement 
they become indispensable’19 and this necessity can be understood through both tech-
nical and political considerations. 
From a technical perspective, the EU must adjust its institutional and procedural frame-
work to the accession of new members, a process referred to as ‘absorption capacity’, 
considered by many to be the fourth Copenhagen criterion. This requires a reassessment 
of key aspects of EU functioning, including, among others, the composition of the 
Commission and the sectors in which unanimity remains the rule in the European 
Union Council (hereinafter ‘Council’). Moreover, challenges already encountered dur-
ing past crises – such as limited EU competencies or insufficient budgetary resources 
in certain areas – would be significantly exacerbated by the accession of additional 
Member States. This is particularly true in relation to the rule of law. 
The political dimension further underscores the need for reform. Pursuant to TEU’s 
Article 49, the process of enlargement demands unanimous approval from all Mem-
ber States. This consent is frequently conditioned upon the completion of internal 
reforms within the EU, demands that – for what concerns the rule of law – have 
gained prominence in response to recent challenges to democratic principles and 
state capture processes within the Union. At the same time, differing priorities 
among Member States regarding the pace 
and scope of enlargement often result  
in tensions, with some advocating for 
deeper integration as a prerequisite for 
enlargement, while others resist such 
reforms and favour a more expedient accession process20. A closer look at the pre-
ceding rounds of enlargement reveals that such political dynamics are not new; 
rather, enlargement has consistently been a process of balancing competing interests 
and achieving compromise since each round in the past has been accompanied  

ENLARGEMENT HAS CONSISTENTLY BEEN A 

PROCESS OF BALANCING COMPETING INTERESTS 

AND ACHIEVING COMPROMISE.  
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– either immediately or shortly thereafter – by significant internal reforms that extended 
well beyond adjustments to Member State representation within EU institutions. 
Coming now specifically to the rule of law, in the following paragraphs an overview of 
the mechanisms available to the EU for monitoring, protecting and enforcing the rule 
of law at the domestic (post-accession) level is provided.
The first mechanism entails a dialogue framework between the European Commission 
and the state accused of breaching the rule of law principle, aimed at addressing poten-
tial threats before they escalate into full-fledged legal disputes. Introduced by the Com-
mission in 2014, this process also includes an annual monitoring conducted for each 
Member State: the Rule of Law Report. Should critical concerns arise, the Commission 
can issue recommendations that must be complied with to avoid more serious measures. 
This mechanism was designed as a preventive tool to complement the more formal 
legal procedures available under the EU Treaties, it lacks binding force and depends 
heavily on the goodwill of Member States to implement the recommendations, which 
limits its effectiveness in addressing serious or persistent breaches. However, the mech-
anism represents a step forward in fostering transparency and accountability and is not 
meant to be a real enforcing instrument.
TEU’s Article 7 represents the second mechanism and is meant more generally to 
sanction violations of the values protected by TEU’s Article 2. In brief, the procedure 
works as follows. Article 7(1) states that, upon the motivated proposal of at least 
one-third of the Member States, the European Parliament, or the European Com-
mission, a ‘clear risk of a serious breach’ can be determined. The decision is adopted 
by the Council with a qualified majority of four-fifths, following approval by the 
European Parliament. Before proceeding with the formal determination, the inter-
ested Member State must be heard, and the Council has the possibility of making 
recommendations. According to Article 7(2), if the initial risk materializes into a 
‘serious and persistent breach’ of fundamental values, the European Council can 
formalize this determination on the proposal of at least one-third of the Member 
States or the Commission. However, this decision requires unanimity in the Euro-
pean Council and must be approved by the European Parliament. Even at this stage, 
the Member State has the right to present observations before the decision is 
adopted. Article 7(3) concerns sanctions; once a ‘serious and persistent breach’ has 
been established, the Council can adopt corrective measures against the Member 
State in question. These measures may include the suspension of specific rights 
derived from the application of the Treaties, including the right to vote in the Coun-
cil. However, when making such a decision, the Council must consider the poten-
tial consequences of these measures on the rights and obligations of the 
individuals and legal entities involved. Finally, the Council can modify or revoke 
the measures adopted if the situation in the Member State concerned evolves, in 
this case, decisions are made by qualified majority voting (QMV). 
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TEU’s Article 7 has been formally triggered on two occasions: in 2017 against Poland 
by the European Commission,21 and in 2018 against Hungary by the European Parlia-
ment.22 In both cases, however, the procedures have stalled for years, failing even to 
determine the ‘clear risk of a serious breach’ of EU values in the first stage. This paral-
ysis is due to several factors, the most pressing of which is the political infeasibility of 
reaching unanimity in the European Council or even the required four-fifths majority 
in the Council – largely due to mutual support between the two concerned Member 
States and, more broadly, within the Visegrád Group.23 Furthermore, neither the Coun-
cil nor the European Council is under any legal obligation to act once the procedure 
has been triggered, while the CJEU lacks jurisdiction over the substance of TEU’s Arti-
cle 7, being limited to procedural oversight, as clarified by the Luxembourg judges 
themselves in Poland v. Parliament and Council.24 Finally, the effect of the ‘name and shame’ 
seems to be strongly reduced in a historical moment marked by populism and a grow-
ing detachment from the values of liberal democracy.25 While the rule of law crisis in 
Poland has de-escalated following the 2023 elections – leading the Commission to 
withdraw its request – the procedure against Hungary remains ongoing but entirely 
stalled. In practice, TEU’s Article 7 has proven politically unworkable and procedurally 
ineffective, prompting the Commission and the CJEU to develop alternative mechanisms 
to address to systemic rule of law backsliding.
A pioneering role in this development was played by two preliminary rulings of the CJEU: 
the Associação Sindical dos Juízes Portugueses (ASJP)26 and A.K.27 In the former, the Court held 
that TEU’s Article 19 ‘gives concrete expression to the value of the rule of law stated in 
Article 2 TEU’, thereby granting that value binding and justiciable force, and extending 
its applicability to any national body that may rule on questions concerning the interpre-
tation or application of EU law.28 The A.K. ruling further elaborated on this reasoning by 
setting out specific and detailed criteria to assess judicial independence, thus providing 
concrete legal standards for such evaluations and assigning national courts a central 
oversight role. These landmark decisions emerged within a broader legal and political 
evolution that led to the development of both vertical and horizontal sanctioning mech-
anisms as alternatives – or complements – to TEU’s Article due to its inefficacy.
In the aforementioned CJEU case – Aranyosi and Căldăraru29 – allowing the suspension 
of horizontal cooperation mechanisms based on mutual trust – such as the EAW – the 
Court has developed a two-step test that enables a Member State to adopt countermeas-
ures. The first step, a general assessment, requires the identification of systemic or 
generalized deficiencies that compromise judicial independence or the protection of 
fundamental rights. The second step, an individual assessment, requires determining 
whether there is a real risk of a rights violation in the specific case at hand. In LM30, 
the CJEU preserved the structure of the test but applied it to a context of widespread 
and systemic rule of law violations – specifically in Poland – rather than to situational 
concerns. This marked a turning point, as it paved the way for the test’s potential exten-
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sion beyond the EAW to the mutual recognition instruments in the AFSJ. It also rein-
forced the role of preliminary ruling as a crucial tool of vertical cooperation between 
national courts and the CJEU, empowering national judges – and, indirectly, EU citizens –  
to judicially oversee the rule of law.31

Moreover, infringement proceedings have emerged as a key vertical enforcement tool 
against Poland and Hungary at the height of the rule of law crisis. The ASJP32 ruling 
opened the door to relying on Article 19 TEU to sanction breaches of judicial independ-
ence, which led to multiple infringement actions and condemnations against Poland.33 
These efforts were supported by the CJEU’s use of interim measures to prevent irrepa-
rable damage and protect the application of EU law pending final judgment. In this 
context, the CJEU further expanded its authority to safeguard the EU legal system, not 
only using Article 19 TEU to protect judicial independence but also leveraging Article 
49 of the Treaty on the Functioning of the European Union (TFEU) to sanction Hungary 
for violations related to academic freedom. This marked a significant precedent in 
addressing systemic violations of fundamental rights, demonstrating the Court’s pro-
active approach to defending the rule of law.
Finally, budgetary conditionality is the most recently implemented mechanism through 
Regulation 2020/2092,34 which aims at ‘protecting the Union budget in the case of 
breaches of the principles of the rule of law in the Member States’, as stated in Article 1. 
In the Commission’s original proposal, Regulation 2020/2092 was intended to have a 
broader scope and function as a general rule of law conditionality mechanism, allowing 
for the suspension or reduction of loans, grants, and payments from the EU in response 
to the rule of law violations. However, the Council, particularly considering the legal 
basis chosen,35 scaled back this ambition by requiring a sufficiently direct link between 
the breach of the rule of law and the sound financial management of the Union budg-
et.36 This narrower interpretation was later vindicated in legal challenges brought by 
Hungary and Poland, which argued that Regulation 2020/2092 relied on an improper 
legal basis and effectively duplicated the procedure under Article 7 TEU. In its 
judgements,37 the CJEU upheld the Regulation, emphasizing that its limited scope 
applies exclusively to violations of the rule of law that directly affect the EU budget, 
thereby avoiding overlap with Article 7 TEU procedure.38 The mechanism has since been 

actively enforced against Hungary and,  
as of December 2024, the Commission con-
firmed that Budapest would not regain 
access to €13 billion in European funds 
frozen due to persistent rule of law viola-
tions, namely judicial independence, cor-

ruption, and public procurement irregularities. This case demonstrates that, while 
Regulation 2020/2092 operates within a constrained legal framework, its practical 
impact on financial conditionality can be significant when applied effectively.

WHILE REGULATION 2020/2092 OPERATES WITHIN 	

A CONSTRAINED LEGAL FRAMEWORK, ITS PRACTICAL 

IMPACT ON FINANCIAL CONDITIONALITY CAN BE 

SIGNIFICANT WHEN APPLIED EFFECTIVELY.
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As the two most significant and powerful instruments at the EU’s disposal, the key 
proposals for amending Article 7 TEU and budgetary conditionality will now be exam-
ined, through a comparison of two documents. The first consists of the ‘Proposals of 
the European Parliament for the amendment of the Treaties39 (hereinafter ‘EP Propos-
als’). Adopted in November 2023, this document emerged as a follow-up to the issues 
raised during the Conference on the Future of Europe. It calls for comprehensive Treaty 
reforms and envisions a progressive transformation of the EU into a parliamentary 
democracy with federalist characteristics, advocating for enhanced powers for the Euro-
pean Parliament, the evolution of the Commission into an executive body, and the 
reconfiguration of the Council into an upper chamber. The second document presents 
a different perspective. Entitled Sailing on High Seas: Reforming and Enlarging the EU for the 
21st Century40 (hereinafter ‘Franco-German Report’), it was published in September 2023 
by a consortium of 12 independent experts, known as the ‘Group of Twelve’, appointed 
by the French and German governments. This report outlines a hybrid vision that bal-
ances the federalist approach of the EP Proposals with a more intergovernmental per-
spective, reflecting a reluctance to further transfer sovereignty to the EU level.
Starting with TEU’s Article 7, the EP Proposals suggest replacing the current requirement 
of four-fifths of Council members with a QMV system to determine the ‘clear risk of a 
serious breach’. Furthermore, in line with the recommendations of the Franco-German 
Report, it advocates for introducing a six-month time limit for the Council to issue 
recommendations after receiving a reasoned proposal. However, significant differences 
emerge between the two proposals regarding the evaluation of a ‘serious and persistent 
breach’ under TEU’s Article 7(2). While the Franco-German Report proposes reducing 
the required majority in the European Council from unanimity to four-fifths, the EP 
Proposals suggest removing the European Council from this stage entirely, redistribut-
ing roles among the Council (acting by QMV), the European Parliament (acting by a 
majority of its members), or the European Commission. Under this framework, one of 
these institutions would be empowered to bring a case before the CJEU for a final ruling. 
Both proposals, however, agree on establishing a six-month timeframe for institutional 
action at this stage. Regarding the sanctioning mechanism outlined in TEU’s Article 
7(3), the EP Proposals provide that, following a favourable CJEU judgement confirming 
a violation of the rule of law, the Council would have six months to impose sanctions 
by QMV. These sanctions could include measures such as the suspension of budgetary 
commitments and payments or stripping the Member State of the right to hold the 
Presidency of the Council, in addition to the existing suspension of voting rights. Con-
versely, the Franco-German Report suggests introducing an automatic sanctioning 
mechanism, which would be triggered if the Council failed to act within five years, with 
further measures added after ten years. However, this automatic mechanism has been 
criticized for unduly limiting the Council’s authority, raising doubts about its feasibility 
and the possibility of gaining any Member State’s consent to such an approach.41
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Turning to Regulation 2020/2092 and the broader concept of budgetary conditionality, 
the Franco-German Report proposes expanding its scope to cover not only the rule of 
law but also all values enshrined in TEU’s Article 2, reflecting the Commission’s origi-
nal vision. However, as previously mentioned, such an extension would not be feasible 
under the regulation’s current legal basis and, according to the Franco-German Report, 
it would necessitate a shift to Article 352. This proposal presents two significant chal-
lenges. Firstly, there is a risk that citizens, small and medium-sized enterprises, and 
other legitimate beneficiaries of EU funds could suffer not only as a result of their state’s 
rule of law violations, but also from the ensuing sanctions and the withdrawal or reduc-
tion of essential funding. To address this concern, the Franco-German Report suggests 
granting the Commission the power to reallocate funds directly from the offending state 
to legitimate beneficiaries. However, this solution would require substantial administra-
tive and bureaucratic resources and could ultimately undermine the effectiveness of the 
mechanism as a tool for safeguarding the rule of law. Secondly, under EU law, it is not 
possible to adopt secondary legislation that overlaps with provisions of primary law, 
therefore, simply changing the legal basis of Regulation 2020/2092 would be insufficient 
to bypass the sufficiently direct link with the protection of the Union budget. The only 
viable solution would be to amend TEU’s Article 7, adding a new paragraph authorizing 
the Council and the European Parliament, under the Ordinary Legislative Procedure, 
to adopt regulations aimed at safeguarding the Union’s fundamental values.42

BETWEEN HASTE, CREDIBILITY, AND RULE OF LAW: THE DELICATE 	

BALANCE IN THE EU ACCESSION FRAMEWORK

The EU accession process, grounded in the criteria established at the Copenhagen 
Summit, aims to integrate democratic states with robust systems that safeguard and 
uphold the fundamental values of the rule of law. This objective becomes even more 
significant in light of the limitations discussed above concerning post-accession mech-
anisms and, consequently, underscores the particularly crucial role played by pre-acces-
sion instruments.
Unfortunately, nearly all current EU candidate states face persistent challenges related 
to the rule of law, including state capture, restrictions on media freedom, constraints 
on civil society, populism, the personalization of politics, and threats to judicial inde-
pendence. For instance, the six Western Balkans enlargement countries,43 long awaiting 
EU accession, illustrate the limited effectiveness of the EU’s approaches to promote 
the rule of law. In fact, Freedom House’s Nations in Transit report classifies all six coun-
tries as ‘Transitional or Hybrid Regimes’, with conditions either stagnating or deterio-
rating since 2020. Similarly, the World Justice Project’s Rule of Law Index indicates no 
substantial improvements over the same period.
Speaking about indicators, the EU’s Rule of Law Report has now been extended to 
include candidate countries. The most recent report, released in July 2024, features 
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dedicated chapters for some enlargement countries – Albania, North Macedonia, 
Montenegro, and Serbia – with other candidate countries that, according to the Commis-
sion, will be included in future reports as they advance in their accession processes. As said 
before, the report is not a tool to enforce and influence, but primarily an instrument to 
increase transparency and facilitate the monitoring of progress and setbacks; however, the 
inclusion of enlargement countries can be beneficial, as it fosters early alignment with EU 
standards and increases political accountability in the pre-accession phase.
The primary mechanism through which the EU exerts its influence over candidate states 
promotes its core values, supports structural reforms, and fosters integration is the enlarge-
ment process itself. In 2020, the methodol-
ogy for enlargement was reformed to 
revitalize the process and restore credibility 
by organizing negotiations around the clus-
ter of so-called ‘fundamentals’. This group 
of negotiating chapters encompasses areas 
deemed indispensable by the EU and hier-
archically more important than others. Progress in the fundamentals cluster dictates the 
overall pace of negotiations, with these chapters being opened first and closed last, thereby 
allowing cases of backsliding or stagnation in these areas to be identified by the Com-
mission, which can then suspend or halt the negotiations.
Among the fundamentals, two chapters are of paramount importance. Chapter 23, 
on ‘Judiciary and fundamental rights’, focuses on institutional structures and the core 
values of democracy and the rule of law, including judicial independence, anti-corrup-
tion measures, and the protection of fundamental rights. Chapter 24, on ‘Justice, freedom, 
and security’, addresses the rule of law from a practical and operational perspective, 
preparing candidate states for integration into the Schengen Area by requiring capable 
public administrations to implement EU norms on border control, visa management, 
asylum procedures, judicial and police cooperation, and the fight against organized 
crime and terrorism. The preeminent importance of chapters 23 and 24 is also under-
scored by the presence of interim benchmarks – preconditions defined at the start of 
negotiations that must be fulfilled before closing benchmarks can be set.
However, this fundamentals-based methodology faces significant challenges. Measur-
ing the rule of law is inherently difficult due to its multidimensional nature and the 
lack of universally accepted, objective indicators. This issue is further compounded by 
the difficulty of distinguishing between systemic and isolated violations, as well as 
detecting hidden phenomena like corruption and judicial manipulation. As a result, the 
EU often ends up promoting superficial reforms that fail to translate into meaningful, 
structural changes.44 For instance, a candidate state may establish an agency to contrast 
organized crime but fail to provide it with adequate funding or staff, thereby rendering 
it ineffective in practice, while nonetheless securing the EU’s approval.

IN 2020, THE METHODOLOGY FOR ENLARGEMENT 

WAS REFORMED TO REVITALIZE THE PROCESS AND 

RESTORE CREDIBILITY BY ORGANIZING 

NEGOTIATIONS AROUND THE CLUSTER OF 

SO-CALLED ‘FUNDAMENTALS’. 
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Budgetary conditionality serves as another critical tool for promoting the rule of law 
since candidate countries heavily rely on the EU’s support to undertake politically and eco-
nomically costly reforms. The Union’s financial and technical assistance is primarily chan-
neled through the Instrument for Pre-Accession Assistance (hereinafter ‘IPA’), first introduced 
in 2007 and now in its third iteration: IPA III (2021–27), with a budget of €14.2 billion.  
IPA III, restructured into thematic windows to align with the fundamentals-based method-
ology, supports initiatives such as the training of judges and anti-corruption officials, finan-
cial assistance for independent bodies, and supports authorities combating organized crime. 
More specifically, 15% of the total funds are earmarked for investments under Window 1, 
entitled ‘Rule of law, fundamental rights, and democracy’.
The receipt of IPA funds is conditional on progress in the fundamentals cluster. However, 
as noted earlier, difficulties in objectively measuring improvements and the prevalence 
of superficial reforms complicate enforcement efforts. Moreover, the length of the 
process required to distribute and implement funds tied to rule of law reforms often 
means that, by the time initiatives become operational, they may no longer align with 
the candidate country’s evolving needs. A problem further exacerbated by the short 
duration of political cycles in the candidate states, which tends to reduce interest in 
long-term incentives.45

To address these shortcomings, the 2024 New Growth Plan for the Western Balkans intro-
duces stricter conditionality, requiring biannual disbursements tied to progress and the 
completion of a reform agenda agreed upon in advance between the EU and each candidate 
state. Despite its importance, the IPA suffers from quantitative limitations, with a budget 
amounting to only 0.78% of the EU’s 2021–27 budget – a decrease from IPA II (2014–20), 
which accounted for 1.08%.46 However, with instruments such as the New Growth Plan for 
the Western Balkans and the Ukraine Facility, the EU has sought to address this gap by 
allocating additional funds – an effort primarily aimed at countering foreign influences, 
particularly from Russia, the Gulf States, and China. These countries heavily invest in can-
didate countries without imposing any form of conditionality, thereby creating asymmetric 
relationships that align recipient states with their geopolitical interests.47

Moreover, both budgetary conditionality and the fundamentals-based accession process 
are undermined by the EU’s weakened leverage – defined as its ability to compel can-
didate states to undertake necessary reforms. This erosion of influence stems from the 

absence of clear accession timelines and 
ongoing debates over alternative integra-
tion methods,48 such as the ‘differentiated 
integration’ model proposed in the Franco-
German Report. The latter is perceived by 
candidate countries as a means to relegate 

them to a second-tier membership, with reduced payouts, slower economic growth, 
and diminished international influence. 

BOTH BUDGETARY CONDITIONALITY AND THE 

FUNDAMENTALS-BASED ACCESSION PROCESS 	

ARE UNDERMINED BY THE EU’S WEAKENED 

LEVERAGE.
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Finally, the EU’s credibility is further undermined by internal inconsistencies.49 For instance, 
Hungary, which continues to slide towards authoritarianism, paradoxically held the rotat-
ing presidency of the Council from July to December 2024. Similarly, the EU’s treatment 
of candidate states often contradicts its merit-based, fundamentals-grounded rhetoric,  
as demonstrated by Bosnia and Herzegovina which achieved candidate status in 2022 
despite meeting only 2 of the 14 key priorities outlined by the EU in 2019 and making 
limited progresses on negotiating chapters. This approach not only undermines the EU’s 
credibility among other candidates but also perpetuates stagnation within Bosnia. On the 
one hand, some ethnic political groups exploit these formal achievements without com-
mitting to substantive reforms;50 on the other hand, Republika Srpska, led by President 
Milorad Dodik, continues to curtail fundamental freedoms, openly supports Putin’s actions 
in Ukraine, directly contradicting EU foreign policy, and pursues a separatist agenda threat-
ening Bosnia’s territorial integrity. Last but not least, bilateral disputes between candidate 
states and EU Member States also affect the credibility and objectivity of the EU accession 
process51 as exemplified by Greece’s threat to block Albania’s negotiations during the  
– now solved – Fredi Beleri dispute, completely unrelated to enlargement negotiations.

CONCLUSION

Having overcome the so-called ‘enlargement fatigue’, the EU is now determined to 
complete an effort that, in the case of some Western Balkans countries such as Mon-
tenegro, has been ongoing since 2008. While the primary driver of enlargement remains 
consistent – geopolitical considerations and the pursuit of security and international 
stability – the EU appears to be approaching this issue in a markedly different way 
compared to the past, particularly concerning the rule of law. Today, the latter is central 
not only to accession negotiations, through a new, more rigorous and demanding 
methodology that prioritizes the ‘fundamentals’ as the metronome of the accession 
process, but also in the EU’s internal debate regarding the reforms needed to prepare 
the Union for absorbing a new enlargement.
Starting with the latter, recent developments concerning the state of democracy and 
the rule of law in Poland and Hungary have exposed significant weaknesses in the EU’s 
existing mechanisms for monitoring and preventing backsliding within its own Mem-
ber States. These mechanisms have proven to be insufficient, overly complex, suscep-
tible to cross-vetoes, and far too politicized to be effective. It is therefore essential to 
strengthen these instruments before admitting fragile or transitioning states into the 
Union, to prevent further divisions and instability within the EU. Both the EP Proposals 
and the Franco-German Report, despite ideological differences, converge on the view 
that TEU’s Article 7 and the budgetary conditionality introduced by Regulation 2020/2092 
provide the foundation for reinforcing the EU’s rule of law framework. Concerning 
TEU’s Article 7, it is imperative to remove the unanimity requirement in the Council 
and introduce a time limit for its action, along with potentially automatic sanctioning 
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mechanisms. Without such reforms, TEU’s Article 7 risks remaining an ineffective rule 
of law safeguard, incapable of having meaningful consequences. In terms of budgetary 
conditionality, while it has proven effective, its scope should be broadened to include 
the protection of all values enshrined in TEU’s Article 2. However, this would require 
an amendment to TEU’s Article 7, necessitating considerable political effort.
On the ‘external’ side of enlargement, the poor performance of the Western Balkans in 
terms of the rule of law in recent years, combined with the inadequacies of the post-
accession rule of law protection mechanisms, highlights the need for the EU to enhance 
its tools for promoting reforms in its neighbourhood. While technical challenges remain 
– such as the difficulty in objectively assessing the state of the rule of law, which has 
led the EU to occasionally endorse façade reforms and apply budgetary conditionality 
unevenly – the central issue lies in the diminishing leverage of the EU. The EU’s cred-
ibility and coherence are at an all-time low, partly due to the absence of clearly defined 
timelines, the lingering traces of an ‘enlargement at all costs’ mentality, and the EU’s 
struggle to present itself as a credible interlocutor when demanding high standards of 
rule of law from candidate countries while being incapable of preventing the authoritar-
ian turn of Hungary. In substance, if the reforms within the EU are largely technical in 
nature and concern how to better use existing instruments, a more significant political 
effort is required externally to chart a coherent and consistent policy direction.
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